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In December 2008, the FSA announced that it was investigating possible rule breaches
following the announcement by The Carphone Warehouse plc of a director's share pledges as
security for personal loans. Deal or no deal? On 9 January 2009, the FSA issued a notice
confirming that grants of security over shares are regarded as dealings in shares and therefore
subject to the disclosure requirements of the Disclosure & Transparency Rules (DTRs).

The disclosure requirement

Following uncertainty in the market, the FSA has expressly confirmed that grants of security
over shares, by the creation of a security interest such as a mortgage, pledge or charge, are
caught by the disclosure requirements in Chapter 3 of the DTRs.

DTR 3.1.2 covers notification of transactions by persons discharging managerial responsibility
(PDMRs) and their connected persons and DTR 3.1.4 covers notification of transactions by
issuers to a RIS. The FSA acknowledges that Chapter 3 does not provide a definition of what
is meant by the term "transaction", and that there was previously some debate amongst market
practitioners on whether a share pledge would fall to be disclosed.

Now that the FSA has clarified the position, PDMRs who have granted security over their
shares should disclose this to their relevant companies for notification to the market as soon as
possible. As an acknowledgement that the position has previously been unclear, the FSA has
stated that in respect of notifications made by 23 January 2009, it does not intend taking
enforcement action in respect of previous failures to notify the market of such grants of security.
The disclosure obligation extends to connected persons of PDMRs and therefore charging of
shares by those connected persons, such as family members or connected companies, should
also be notified as soon as possible and within the FSA's grace period until 23 January 2009.
All listed companies and their directors and PDMRs should therefore review their shareholdings
in their companies and those of their connected persons to establish if there are any
notifications required as a result of the charging of those shares.

Model code

The FSA has also expressly referred to the position under the Model Code (Annex 1 to Chapter
9 of the Listing Rules), noting that it can "see no basis on which a director could have a
legitimate excuse for not seeking clearance in advance where the company's securities are to
be used as collateral for a financing transaction" and expects listed companies to deal with
Model Code breaches by their directors. In respect of connected persons of PDMRs, the
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Real Estate January 2009 update

Ordering an EPC In time will avold penalties

The Guidance is unclear on exactly when an EPC is
‘required’, but if the landlord has ordered an EPC at
least 14 days before undertaking any 'trigger’ actions,
the landlord is unlikely to be penalized for aranging
the sale or lease without an EPC. The landlord must
make (and continue to make) all reasonable efforts
and enquiries to obtain the EPC, and give it to the
buyer or tenant as soon as it is available.

Developments of existing buildings

An EPC is also required for newly developed or
redeveloped commercial buildings. The building
control inspector cannot issue a completion
certificate for the developmentworks unless an EPC
and recommendation report have been given to the
owner by the developer.

Multi-let EPCs decided by heating system

If landlords want to sell or rent part of a commercial
building, they may need an EPC for the whole
building or just that part— it depends on the heating
system. If the separate commercial units share a
common heating system then an EPC can be
prepared for either the whole building {(and used

12 January 2009

EPCs: what they cost and where to get them

The providers

The EPC and recommendation report must be produced
by an accredited energy assessor. The Covernment keeps
a reglster of accredited energy assessors at
WWw.ndepcregister.com.

The cost - up to £6,000 for complex bulldings
There Is no set cost for an EPC and energy assessors are
not required to scale or limit costs In any way.

The cost for a level 3 or 4 bullding can vary from £450 for
the smallest building to £6,000 for a complex buillding
(bulldings are rated as 3, 4 or 5 depending onthe
complexity of the heating and ventilation systems).

The EPC reglster (see link In ‘'related links' below)

It Is the energy assessor's responsibility to register the
EPC when Issued. Registered EPCs cannot be altered and
remaln on the register for at least 20 years.

An EPC 5 valid for 10 years and will be revoked If a new
EPC s Issued. A new EPC for part of a bullding will not
revoke a previously-produced EPC for the whole bullding,
and vice versa.

The register will confirm the existence and date of an EPC
for a property, but will only provide a copy If applicants
have the correct reference number.

when any part of the building is let or sold) or just for the part of the

building that is being sold or let.

If there is no common heating system, an EPC is required for each part
of the building offered for sale or rent.

EPCs will be enforced by welghts-and-measures authorities

Local weights and measures authority will enforce the EPC regulatiors in
their area. Enforcement officers can request a copy of an EPC up to six
months after the EPC was obtained - landlords will need to keep a
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Proposed changes to Joint Venture Arrangements (JVA) rules

Uncapped exit considerations will not automatically indicate a Class 1 transaction

Current rules Proposed changes Comment
Entry into a JVAis a class 1 If there’s an uncapped exit Joint ventures can be treated as class 2
transaction if exit arrangements consideration, entry into a JVA transactions provided they do not have
include an option with an will be: uncapped exit considerations.
uncaPPEd consideration. - a class 1 transaction if other tests Class 2 transactions require an
indicate a class 2 transaction. announcement containing specified
- a class 3 transaction if other tests details — less onerous than class 1

indicate a class 2 transaction. requirements for prior shareholder
approval.

Joint ventures in “ordinary course of business” may be exempt from LR10

Current rule Proposed changes Comment
All joint ventures are currently The FSA will be more receptive to Establishing a joint venture in certain
assessed under the class tests arguments that a joint venture is industries (although the FSA has not
contained in LR10. “in the ordinary course of business”  specified which ones) may fall outside
and will not be come under LR1o0. the provisions of LR10 — depending on
However, the “ordinary course” the facts and circumstances.
argument will not necessarily apply
to any exit arrangements.




The Corner House principles and the Court’s judgment on Compton v Wiltshire

he Corner House principles

PCO should be awarded only

“in the most exceptional
circumstances”.

v

PCO can be awarded if the court
is satisfied that:

. The issues raised are of general
public importance;

. Itis in the public interest to resolve
those issues;

. The applicant has no private interest
in the outcome of the case;

. ltis fair and just to make the order, if you
consider the financial resources of the
applicant and the respondent(s) and the
likely costs;

. The applicant will probably discontinue the
proceedings if the order is not made, and
this would be a reasonable decision.

Court of Appeal judgment in Compton v Wiltshire

“Exceptional” is not a sixth principle
The majority view was that cases that met the
Corner House conditions were “exceptional”.

These conditions should not
be read in an overly restrictive way
The Court found that the PCO applications:

» Met the “general public importance” test
as the hospital-closure affected 30,000
to 50,000 people in the catchment area.

Passed the “public interest” test even
though: it did not raise issues that were
important to the nation as a whole; it was
not a test case.

We note that PCOs are under review by
the Civil Rules Procedure Committee.




How the Information Commissioner assessed ‘confidential information’ exemptions

Threshold test
Is the invention
plausible?

Invalid tests

Obviousness test

The judgment made no comment on the
traditional UK test (Windsurfing). But an
invention is not necessarily obvious just
because a skilled man might have tried it.

Obvious-to-try test

The invention should have a
reasonable chance of success, based
on relevant circumstances.

Willit work?
The patent does not have to prove that the
invention would work.




Applicable law for
non-contractual
obligations tort?
Governing law of the country
where the events constituting

the tort occur

Applicable law for
non-contractual Governing law as specified
obligations tort? Is there a in the contract
governing-law
clause? Governing law of the country
where the damages occurred

\ » Yes

Is contract m

completed?
» Both parties have their habitual

» No
residence in another country:
Governing law the law of that country applies

according to the _ _ _
draft contract » The dispute is manifestly more closely
connected with another country:
the law of that country applies




NTEs aren’t just
for newsletters...



rerorm

Development

Commentary

Key dates

Framework Directive on

consumer acquis

Will set out approach to unfair confract terms, the definition of ‘consumer’ and
cooling-off periods. Will contain black and grey lists of unfair terms, as well as
core information requirements to be given to consumers. A major
development

Go to our for more details

End 2008

Rome Il (the law
applicable to non-

contractual obligations)

The law applicable to tort or delict will be the law of the country in which the
damage occurs (reversing the current general rule in most EU member states).
Should contracting parties amend their standard terms and conditions to select
the law applicable to non contractual obligations? The Regulation will only
apply to events giving rise to damage occurring after 11th January 2009 (when
it comes into force). In long term contracts, however, there is a case for
inserting now a choice of law for non contractual disputes between the parties.
Specific areas where there will be an impact include product liability, insurance
and cross-horder commercial contracts.

Go to our for more details

January 2009

When the Regulation
becomes directly
applicable in the UK

Details of development

in this style

These are teh text details of the development. They should run to no more than
two or three paragraphs — remember that you can add more detail in an e-
bulletin template, and/or on another page in this file.

They should run to no more than two or three paragraphs — remember that you
can add more detail in an e-bulletin template, and/or on another page in this
file. These are teh text details of the development.

Month 2009

Explanation of key date

Rome | (the law

applicable to contractual

obligations)

Regulation adopted in April 2008 will hecome directly applicable in October
2009, though the UK has opted out and is presently consulting on whether to
opt in (the consultation closes June 25th 2008).

The new Regulation largely preserves the effect of the existing Rome
Convention. Parties have the right to select the governing law of their contract.
Where they don’t, the Regulation provides for a law to apply, for example:

October 2009

When the Regulation
becomes directly
applicable in the EU —
not, at present, including
the UK or Denmark




 Exit full-screen view

Looking to the horizon

Timeline of key
developments

Index of issues according to
topic/priority; key changes

Contracts reform Other topic Qther topic

Other topic

Contacts

Index of issues according to @topic Opriority

Development

Commentary

Key dates

Key changes for Q1 2008

Framework Directive on

consumer acquis

Will set out approach to unfair confract terms, the definition of ‘consumer’ and
cooling-off periods. Will contain black and grey lists of unfair terms, as well as
core information requirements to be given to consumers. A major
development

Go to our for more details

End 2008

Rome Il (the law
applicable to non-

contractual obligations)

The law applicable to tort or delict will be the law of the country in which the
damage occurs (reversing the current general rule in most EU member states).
Should contracting parties amend their standard terms and conditions to select
the law applicable to non contractual obligations? The Requlation will only
apply to events giving rise to damage occurring after 11th January 2009 (when
it comes into force). In long term contracts, however, there is a case for
inserting now a choice of law for non contractual disputes between the parties.
Specific areas where there will be an impact include product liability, insurance
and cross-border commercial contracts.

Go to our for more details

January 2009

When the Regulation
becomes directly
applicable in the UK

14 Apni

Extension of Pensions Regulator's ‘moral
hazard’ powers — retrospective effect
More M&A transactions will have to go
through clearance procedure.

1 October

Directors’ conflict-of-interest rules in
effect

Boards of publicly listed companies may
want to change articles and associations.

Key changes for Q2 2008

Details of development

in this style

These are teh text details of the development. They should run to no more than
two or three paragraphs — remember that you can add more detail in an e-
bulletin template, and/or on another page in this file.

They should run to no more than two or three paragraphs — remember that you
can add more detail in an e-bulletin template, and/or on another page in this
file. These are teh text details of the development.

Month 2009

Explanation of key date

00 Month

Event headline in bold

One fo two sentence summary of the
development and link to more information

00 Month

Event headline in bold

One to two sentence summary of the
development and link to more information. |

Key changes for Q3 2008

Rome I (the law

applicable to contractual

obligations)

Regulation adopted in April 2008 will become directly applicable in October
2009, though the UK has opted out and is presently consulting on whether to
opt in (the consuitation closes June 25th 2008)

The new Regulation largely preserves the effect of the existing Rome
Convention. Parties have the right to select the governing law of their contract.
Where they don’t, the Regulation provides for a law to apply, for example:

October 2009

When the Regulation
becomes directly
applicable in the EU —
not, at present, including
the UK or Denmark

00 Month

Event headline in bold

One fo two sentence summary of the
development and link to more information. |

00 Month

Event headline in bold
One to two sentence summary of the

development and link to more information.

Key changes for Q4 2008

00 Month
Event headline in bold
One fo two sentence summary of the




What the firm
can do...



1 Sell idea to authors
(and test it with clients)



2 Make
1t easy

Word templates

Before-and-after
examples

Training/support



3 Start with
text tables



Five text-table tips...

Remember:
MS Word doesn'’t
hate you



From this...

Concerns

Details

Solution

Concerns that website .
won'’t be secure

Concerns that an external
website won’t be secure.

This may encourage IT to
veto the project.

. Only have content on site that
would be, or is on, public site.

Keep ‘comments’ function turned
off, show a ‘send a comment’
email link instead.

Mock-ups need to
be convincing

Mock-ups need real copy or
people can’t understand
them.

Previous designers have
shown mock-ups with Latin
text...

...Always prompts jokes and
causes confusion.

Only use real text in all mock-ups.

Use recent content wherever
possible.

Time required to learn
new software

Lawyers always reluctant to
learn new software.

Firm does not have right
skills in-house to do training.

Show two or three lawyers how
software works and let them try...

...and film and screen-record the
meetings.

Take a train-a-trainer approach.

Nat hiAnAn_firm tA malra vidan




...to this

Blog project: concerns are minor and are easy to fix

Concerns Details Solution

1. Concerns that - Concerns that an external website Only have content on site that would be,
website won’t won'’t be secure. or is on, public site.

be secure This may encourage IT to veto Keep ‘comments’ function turned off, use
the project. ‘comments’ email link instead.

2. Mock-ups need Mock-ups need real copy or people Only use real text in all mock-ups.

to be convincing  can’t understand them. Use recent content wherever possible.
Previous designers used mock-ups
with Latin text...

...Always prompts jokes/confusion.

3. Time required to - Lawyers always reluctant to learn Show two or three lawyers how software
learn new new software. works and let them have a go... Film
software and screen-record the meetings.

Firm does not have right skills in- Train-a-trainer approach.

house to do training. Get blog-firm to make a set of video
tutorials and put them on your intranet.




Thank you*

*More detailed tips on website
www.onethreefour.co.uk





